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Executive Summary

North Lanarkshire Council has a duty under Section 26 of the Tobacco and Primary Medical
Services (Scotland) Act 2010 to carry out an appropriate enforcement programme to
investigate complaints of the offence of selling tobacco or Nicotine Vapour Products (NVPs)
to persons under the age of 18 and to take measures to reduce the incidence of such
offences.

This report provides information on the level of enforcement activity and complaints relating
to the Act. The report also advises of the service interventions to combat illicit tobacco and
illicit NVPs, including the partnership work which we undertake with HM Revenue and
Customs (HMRC). The Trading Standards service also has legal duties to undertake
enforcement functions under Section 93 of the Trade Marks Act 1994 and various consumer
product safety legislation.

Recommendations
Is it recommended that the Environment and Climate Change Committee:

(1) Endorses the enforcement strategy relevant to tobacco and NVP products; and

(2) Recognises the enforcement action undertaken during 2023/24.

The Plan for North Lanarkshire

Priority Improve the health and wellbeing of our communities

(9) Invest in early interventions, positive transitions, and
Ambition Statement  preventative approaches to improve outcomes for children and
young people

Programme of Work  All Programmes of Work
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Background

Trading Standards has a duty to enforce legislation relating to several age-restricted
products. These include the supply of tobacco, nicotine vapour products (NVPs),
fireworks, spray paints, computer games, solvents and butane gas.

Smoking remains the greatest threat to public health in Scotland and Trading Standards
continues to play a vital role in the Scottish Government’s Tobacco Control Strategy.
Specific Scottish Government funding has been allocated to the local authority in order
for Trading Standards to enforce all of the legislative requirements for both tobacco and
NVPs. This is incorporated into the Scottish local authority Enhanced Tobacco Sales
Enforcement Protocol (ETSEP).

The Scottish Government also requires all local authority Trading Standards Services

to:

¢ Provide education and advice visits to 20% of the registered tobacco product and
NVP retailers annually, and;

e Conduct underage sales test purchase exercises to 10% of the registered tobacco
product and NVP retailers annually, in line with the government’s health agenda and
the protection of young people.

The 2017-2021 Scottish Health Survey identified that the highest prevalence of
smoking in Scotland was in North Lanarkshire (21%). Smoking is the leading cause of
preventable deaths with around a quarter of all deaths in Scotland associated with
tobacco use. The Scottish Government tobacco strategy aims for Scotland to have a
smoking rate of 5% or lower and to create a tobacco-free generation by 2034.

The Chartered Trading Standards Institute https://www.tradingstandards.uk/
acknowledges that whilst vaping poses far less risk than smoking tobacco (which
remains the single biggest cause of preventable illness and death in the UK) and vapes
can be an effective means of helping smokers to quit, there is a need for better
regulation to ensure that vapes do not get into the hands of children and create nicotine
dependence in a new generation. Public Health expert advice remains that smokers
should switch to vaping products to help them quit smoking, but non-smokers should
not take up vaping. Vaping products contain significantly less harmful chemicals than
cigarettes but are not without some risks of their own.

The current regime of unrestricted displays and flavours has led to bright, colourful and
attractive displays of products which are clearly aimed at the youth market and
advertised as a lifestyle product rather than a smoking cessation aid. Couple this with
the explosion onto the market of single use vapes which are cheap and easy to use,
which undermines vapes as a valuable tool in smoking cessation. Vapes should not in
our view be marketed as a lifestyle product, attracting a whole new generation of young
people who have never smoked, and like tobacco, it is unlawful to supply them to
persons below the age of 18 years. These products, whilst safer than traditional tobacco
products, are not without risk; they can lead to nicotine dependence, and their long-
term effects are as yet unknown.

The Scottish Government has already published proposals to ban the sale and supply
of single-use vapes in Scotland using existing environmental powers. If agreed by the
Scottish Parliament, this would come into effect on 1 April 2025.

The UK has developed one of the highest tobacco tax regimes in the world, to deter
people from smoking. These high duty rates, make tobacco less affordable and have
helped reduce smoking prevalence. lllicit tobacco, however, undermines these efforts.


https://www.tradingstandards.uk/

The trade in illegal tobacco creates a cheap source for tobacco for the public including
children and young people, who might otherwise be deterred by cost.
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Report

For the financial year 2024-2025, the following targets have been set by the Scottish
Government for tobacco and NVP retailers:

Visit a minimum of 82 tobacco retailers to provide relevant legislative business
education and advice (20% of the 406 registered tobacco retailers in North
Lanarkshire);

Conduct covert test purchase visits at a minimum of 41 tobacco retailers (10%
of the 406 registered tobacco retailers in North Lanarkshire);

Visit a minimum of 65 NVP retailers to provide relevant legislative business
education and advice (20% of the 322 registered NVP retailers in North
Lanarkshire); and

Conduct covert test purchase visits at a minimum of 33 NVP retailers (10% of
the 322 registered NVP retailers in North Lanarkshire).

These targets aim to enhance compliance and ensure responsible practices within the
retail sector.

The Council's enforcement strategy towards tobacco and NVPs includes:
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Guidance to Retailers:

Retailers receive guidance visits on tobacco products and NVPs, emphasising
legal requirements to prevent underage sales and the Council’'s commitment to
enforcement.

Investigating Complaints:
Complaints related to sales to individuals under 18 years of age will be
thoroughly investigated.

Fixed Penalty Notices (FPNs):
FPNs will be issued for breaches of legislation, with non-payment reported to
the Procurator Fiscal.

Banning Orders:

Businesses violating tobacco or NVP laws three times within a rolling 2-year
period may face banning orders.

Trading Standards operations tackle underage sales and illegal tobacco trade
| North Lanarkshire Council

Enforcement Programme:

Covert test purchase exercises involving underage volunteers will be
undertaken, aligning with the Scottish Government’s tobacco and vaping
framework.
https://www.gov.scot/publications/tobacco-vaping-framework-roadmap-

2034/pages/5/



https://www.northlanarkshire.gov.uk/news/trading-standards-operations-tackle-underage-sales-and-illegal-tobacco-trade
https://www.northlanarkshire.gov.uk/news/trading-standards-operations-tackle-underage-sales-and-illegal-tobacco-trade
https://www.gov.scot/publications/tobacco-vaping-framework-roadmap-2034/pages/5/
https://www.gov.scot/publications/tobacco-vaping-framework-roadmap-2034/pages/5/

Enforcement Activity Report (2023-2024)

2.3

24

2.5

2.6

During the financial year 2023-2024 a similar enforcement strategy was implemented,
focusing on tobacco and NVP retailers. The following statistics and actions were
recorded:

2.3.1 Tobacco Retailers:
e Total education & guidance visits to retail outlets: 193
Compilaints received: 2
Reports to Procurator Fiscal: 1
Banning orders: Nil
Test purchase exercises:
»  Attempts made: 57
» Sales: 10
» Fixed Penalty Notices (FPNs) issued: 19
o 17 x £200 FPNs issued for first sale
o 2 x £400 FPNs issued for second sale within a 24-month period (all FPNs
are discounted by £50 if paid within 14 days)
»  Test purchase failure rate: 17.54%

2.3.2 NVP Retailers:
o Total education visits to retail outlets: 218
o Complaints received: 77
e Reports to Procurator Fiscal: Nil
e Banning orders granted: 1
Council supports disposable vape ban | North Lanarkshire Council
o Test purchase exercises:
» Attempts made: 69
» Sales: 14
» FPNs issued: 25
e 18 x £200 FPNs issued for first sale
e 5 x£400 FPN issued for second sale within a 24-month period
e 2 x £600 FPN issued for third sale within a 24-month period (all FPNs are
discounted by £50 if paid within 14 days)
» Test purchase failure rate: 20.28%

Enforcement activity to provide advice to business and carry out a programme of test
purchase activity was significantly impacted by the covid pandemic. During the two
years immediately following the outbreak, Trading Standards had a key role in
enforcing and advising on the legislative restrictions on business which had to be
prioritised.

The impact of the lack of our visibility within retail premises was significant, with a sharp
rise in complaints and test purchase failure rates for both tobacco and NVPs. There is
no doubt this has been exacerbated by the explosion in popularity and accessibility of
single use vapes.

During 2023-2024, the service experienced a significant increase in complaints related
to the sale of age-restricted products. Specifically, 77 complaints alleged the sale of
NVPs to individuals under the age of 18. This contrasts significantly with the 8 NVP
related complaints received during the 3-year period from 2019-2020 to 2022-2023. In
response, the service focused education and advice visits to retail premises selling
NVPs, exceeding the Scottish Government target to visit 58 premises by visiting 218
NVP retailers.


https://www.northlanarkshire.gov.uk/news/council-supports-disposable-vape-ban
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The majority of the 44 FPNs issued in 2023-2024 were for first sales. A FPN for a first
sale is £200 (discounted by £50 to £150 if paid within 14 days). 2 retailers sold tobacco
products and 5 retailers sold NVPs on a 2" occasion, resulting in a £400 FPN
(discounted to £350 for payment within 14 days). 1 business and their employee sold
an NVP to an underage volunteer on a 3™ occasion, resulting in a £600 FPN for both
the employee and business entity.

The Motherwell retailer who sold NVPs to underage children on 3 occasions between
May 2022 and September 2023 was issued with a banning order. The business and its
employees were banned from carrying on a tobacco or NVP business for 2 years (the
maximum period available) from 16 January 2024. The business was also ordered to
pay the Council £315 in costs. The ban and costs were in addition to the FPNs issued
and paid by the business, totalling over £1,000.

At the time of compiling this report, an application is being processed for a banning
order against a premise that sold NVPs to persons under the legal age on 3 occasions
between October 2023 and May 2024. The business, subject to 16 incidents of
complaints and intelligence, has been issued with and paid 3 FPNs totalling £1,050.

lllicit goods
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lllicit tobacco products are sold at less than half the price of legal products, around £6
for a packet of cigarettes or £8 for a 50g pouch of hand rolling tobacco, making them
more affordable and appealing.

lllicit NVPs feature tanks with capacities exceeding the 2ml legal limit. The vape tank is
the part of the product which holds the liquid to be vaped and contains a heat coil which
vaporizes the liquid for subsequent inhalation.

Operation CeCe
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Operation CeCe is a joint initiative between Trading Standards services across the UK
and HMRC. The partnership’s goal is to reduce the availability of illicit tobacco and
disrupt criminal activity related to tobacco distribution. Operations include intelligence
gathering from a number of sources, and subsequent seizure operations, often using a
specially trained sniffer dog to detect illicit tobacco which can be hidden behind walls
or radiators, hidden within toilets or mixed within legitimate stock. Retailers often
attempt to evade detection, for example by spraying tobacco with vinegar or using
spices to put the dog off the scent.

New Sanctions
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As of July 2023, new powers have come into force, allowing penalties of up to £10,000
for businesses and individuals caught selling illicit tobacco products. Trading Standards
can refer cases to HMRC for further investigation. HMRC administers the penalties to
ensure appropriate sanctions are applied for and enforced. These measures strengthen
the response against retail level supply of illicit tobacco and act as a deterrent for illegal
sales.

Enforcement Activity (since June 2023)
2.14.1 Seizures:

o lllicit cigarettes: 98,680 sticks
e Hand rolling tobacco (HRT): 13 kg



e lllicit NVPs: 2,772 illicit NVPs
e Seizures from 9 premises

2.14.2 Undertakings:

e The controlling minds of 2 businesses have formally agreed to refrain from
supplying illicit tobacco in the future.

2.14.3 Reports to the Procurator Fiscal:
¢ 3 criminal case reports have been submitted to the Procurator Fiscal:
e 2 cases are scheduled for hearing in July 2024;
» 1 case has resulted in a guilty plea;
» 1 defendant received a 60-hour community payback order and a
compensation order of £475.

2.14.4 Sanctions Referrals to HMRC
¢ Financial penalties are based upon the quantity of tobacco sticks and/or
HRT found:

» Category A: £2,500 (where less than 100 packs are held)

» Category B: £5,000 (where 100 to 299 packs are held)

» Category C: £7,500 (where 300 to 499 packs are held)

» Category D: £10,000 (where 500 or more packs are held)

e Applications made:

» 1 application has been made to HMRC in each of the above categories,
relating to 4 premises where seizures have been made. A further 2
seizures made on 17 July 2024 are the subject of pending applications
to HMRC in respect of Category C quantities.

lllicit NVPs:

2.15

2.16

The nicotine content of some ‘supersized’ vapes which we have seized contained the
equivalent of 400 cigarettes worth of nicotine, with tank sizes 5 to 10 times the legal
limit. Notably, some of the vapes seized were packaged in a manner that could appeal
to children, with flavours such as “Gummy Bear,” “Rainbow Candy,” and “Bubble-gum
Ice.”

Vapes labelled as being ‘nicotine free’ were submitted to the Public Analyst for testing
and were found to contain nicotine. The service will raise public awareness of this
worrying development through the Council’s corporate communications team.
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Measures of success

By preventing youth from accessing tobacco and NVPs, we contribute to the healthy
development of young people aged 12-18.

We will continue to record tobacco and NVP statistics, submitting our data returns to
the Scottish Government on an annual basis.

As a result of Trading Standards' enforcement activities there is a clearer understanding
and awareness amongst retailers in North Lanarkshire of the provisions prohibiting the
sale of tobacco products and NVPs to persons under the age of 18 years.

The programme of test purchasing in the last financial year resulted in one banning
order and 44 FPNs being issued in respect of 24 sales of tobacco and NVPs to Trading
Standards' underage volunteers. Those sales were from 126 test purchase attempts,



which gives an 81% compliance rate. The service will continue to publicise our
interventions to act as a deterrent and drive up compliance in the retail sector.

3.5 North Lanarkshire Trading Standards service continues to be one of the leading
exponents of business advice and enforcement in the area of age restricted products

in Scotland.

4. Supporting documentation

Appendix 1 Table of underage sales test purchasing statistics for the last 5 financial

years.
Appendix 2 Examples of illicit NVPs seized by officers in North Lanarkshire.
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Lyall Rennie
Chief Officer (Community Operations)




5.

Impacts

5.1 Public Sector Equality Duty and Fairer Scotland Duty
Does the report contain information that has an impact as a result of the Public
Sector Equality Duty and/or Fairer Scotland Duty?
Yes O No
If Yes, please provide a brief summary of the impact?
If Yes, has an assessment been carried out and published on the council’s
website? https://www.northlanarkshire.gov.uk/your-community/equalities/equality-
and-fairer-scotland-duty-impact-assessments
Yes O No O

5.2 Financial impact
Does the report contain any financial impacts?
Yes O No
If Yes, have all relevant financial impacts been discussed and agreed with
Finance?
Yes O No O
If Yes, please provide a brief summary of the impact?

5.3 HR policy impact
Does the report contain any HR policy or procedure impacts?
Yes O No
If Yes, have all relevant HR impacts been discussed and agreed with People
Resources?
Yes O No O
If Yes, please provide a brief summary of the impact?

54 Legal impact
Does the report contain any legal impacts (such as general legal matters, statutory
considerations (including employment law considerations), or new legislation)?
Yes O No
If Yes, have all relevant legal impacts been discussed and agreed with Legal and
Democratic?
Yes O No O
If Yes, please provide a brief summary of the impact?

5.5 Data protection impact
Does the report / project / practice contain or involve the processing of personal
data?
Yes O No
If Yes, is the processing of this personal data likely to result in a high risk to the
data subject?
Yes O No O
If Yes, has a Data Protection Impact Assessment (DPIA) been carried out and e-
mailed to dataprotection@northlan.gov.uk
Yes O No O

5.6 Technology / Digital impact

Does the report contain information that has an impact on either technology, digital
transformation, service redesign / business change processes, data management,
or connectivity / broadband / Wi-Fi?

Yes O No

If Yes, please provide a brief summary of the impact?
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Where the impact identifies a requirement for significant technology change, has
an assessment been carried out (or is scheduled to be carried out) by the
Enterprise Architecture Governance Group (EAGG)?

Yes O No O

5.7

Environmental / Carbon impact

Does the report / project / practice contain information that has an impact on any
environmental or carbon matters?

Yes | No

If Yes, please provide a brief summary of the impact?

5.8

Communications impact

Does the report contain any information that has an impact on the council’s
communications activities?

Yes O No

If Yes, please provide a brief summary of the impact?

5.9

Risk impact

Is there a risk impact?

Yes O No

If Yes, please provide a brief summary of the key risks and potential impacts,
highlighting where the risk(s) are assessed and recorded (e.g. Corporate or
Service or Project Risk Registers), and how they are managed?

5.10

Armed Forces Covenant Duty

Does the report require to take due regard of the Armed Forces Covenant Duty (i.e.
does it relate to healthcare, housing, or education services for in-Service or ex-
Service personnel, or their families, or widow(er)s)?

Yes O No

If Yes, please provide a brief summary of the provision which has been made to
ensure there has been appropriate consideration of the particular needs of the
Armed Forces community to make sure that they do not face disadvantage
compared to other citizens in the provision of public services.

5.11

Children’s rights and wellbeing impact

Does the report contain any information regarding any council activity, service
delivery, policy, or plan that has an impact on children and young people up to the
age of 18, or on a specific group of these?

Yes Ll No

If Yes, please provide a brief summary of the impact and the provision that has
been made to ensure there has been appropriate consideration of the relevant
Articles from the United Nations Convention on the Rights of the Child (UNCRC).

If Yes, has a Children’s Rights and Wellbeing Impact Assessment (CRWIA) been
carried out?
Yes O No O




Appendix 1

Table of underage sales test purchasing (TP) statistics for the last 5 financial years

NVPs

Year Complaints Business advice TP Total TP Fail % TP failure
2019 - 2020 0 134 38 5 13.16%
2020- 2021 0 2 0 0 -

2021 - 2022 8 127 23 6 26%
2022 - 2023 26 109 42 12 28.60%
2023 - 2024 77 218 69 14 20.28%
Tobacco

Year Complaints Business advice TP Total TP Fail % TP failure
2019 - 2020 1 129 69 5 7.24%
2020- 2021 3 1 0 0 -

2021 - 2022 5 107 25 6 24%
2022 - 2023 3 102 55 10 18.18%
2023 - 2024 2 193 57 10 17.54%




Appendix 2

Examples of illicit NVPs seized by officers in North Lanarkshire




BLUE RAZZ KUSH

This product
contains nicotine.
Nicotine is an
addictive chemical,




